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Summary: The physician-patient relationship has changed over time: in the nineteenth century it was characterised by professional dominance; in the twentieth century a unilateral aleatory contract came into being between the professional and his client; it is expected that in the future medical practice will come to be based on individual genetic predisposition, where treatment will precede early symptoms and illnesses will be treated with personalised remedies and medicines.

Until now, government policies have mainly aimed at safeguarding patients’ health; today evermore attention is being paid to patients’ right to self-determination. Society’s perception of the physician has also changed: the physician is no longer seen as the custodian of an absolute knowledge, but rather as a service provider and the patient has come to be seen as a consumer.

Over the last decades patients’ protection has seen the rule of informed consent and efforts to favour patients under the law. Europe now fears that this favouritism will eventually trigger a crisis similar to the one which overwhelmed the U.S.A: in the U.S.A. the consequence was the halting of the lay standard in favour of the professional one; in Europe a defensive practice has come into being. This practice is based on complex risk management procedures and strict protocols consisting of many forms and very detailed information leaflets.

Today, these two aspects - the preference of patients’ right to self-determination and defensive practices - are the main reasons behind the physician-patient relationship transformation. Traditional one-way physician-patient communication is being replaced by dialogue. The move is one from information to counselling. The paternalist approach of traditional medicine has already been replaced by the principle of physician-patient cooperation, which is a prelude to modern “talking medicine”. This paper focuses on describing this medical approach change and the juridical and practical implications that come with it.

1. INTRODUCTION


Starting from the second half of the twentieth century, western countries’ focus on personal law has increased exponentially. This has obviously also been reflected on the law that governs medical care, which, in turn, has slowly but inexorably gone through a process of change. In the nineteenth century the physician-patient relationship was one characterised by what sociologists call “professional dominance”. Law practitioners supported this transition and were aware of regulating their profession by governing the one of their fellow medical colleagues. Thus, the professional dominance of science and remedies, together with the principle of diligent service, came to favour the development of the concept of technical discretion. A type of aleatory contract came into being between the client and the professional, and the concept of professional responsibility was born.

However, the history of medicine did not come to a halt and has witnessed fundamental change over the last decades. This mainly relates to the technological revolution. The ever-broadening frontiers of science and medicine have introduced ethical, social, political and juridical debates on issues hitherto inexistent and on very sensitive questions. These essentially concern birth and death: genetic testing, medically assisted reproduction, premature birth, terminal illness, euthanasia, living wills.
More so, the above questions are strictly tied to medical and pharmacological experimentation: desperate cases and extreme situations legitimate and encourage recourse to non-standard techniques, drugs or procedures. Technological and scientific progress has de facto made the medical, health and pharmacological environment an inseparable one. The development of genetic medicine is also moving towards research of pharmacological therapies aimed at verifying genetic resistance to viruses.
Each area works in cooperation with other areas. When we give our authorisation for surgery, the informed consent includes the strictly medical service as well as hospital care and pharmacological services. If damage is suffered, some or all of these different players could be responsible. 
From a comparative viewpoint we note how countries of the common law tradition (Grubb 2004, 313; American Health Lawyers Association  2008; Carmi 2007, 4) long since recognise, and progressively broaden, the autonomous nature of the subject-matter: Medical Law,  Health Law, Biolexology.
In relation to European civil law systems, only German speaking countries -  Germany and Austria – possess an autonomous law speciality: Medizinrecht (Deutsch E./Spickhoff A., 2008); in France, Belgium, Spain and Italy, the tradition tied to the orthodox distinction between the obligation of skills and care and the obligation to achieve results has so far impeded that the law of medicine be independent from that of professional responsibility, thus associating physicians to other professionals.  This is such a deep rooted distinction in European juridical culture that it has been adopted under the Common Frame of Reference (art. IV.C.-2:105, 106 DCFR; Cascão 2007, 787). In Italy the distinction has only recently been abandoned by the Courts (Cass., sez. un., 11.1.2008, n. 577, Resp. civ., 2009, 221) and a scientific online magazine will be released this year, eloquently called:  dirittodellamedicina.it. (law of medicine)
In fact, the subject-matter is now delineated by such typed features that it is no longer possible to reason in terms of contract and professional responsibility. This is proven by the transformation of the concept of information and informed consent, which we shall address hereunder.
2. SALUS ET VOLUNTAS AEGROTI SECUNDA LEX

This legal principle states that ever since the beginning of medicine the patient has always assumed responsibility for his/her destiny: whether to seek a physician or not, which physician, but especially whether to follow a cure, refuse one or suspended one. This principle has remained unchanged in spite of the revolutions which have forged the physiognomy of medicine over the centuries. In modern constitutional texts autonomous decisional power is among the fundamental rights of man. However, it acquires different nuances at the time of applicative interpretation: at the extremes we have legal systems where will can prevail over heath, and individuals are recognised the right of programmed suicide (Holland), or those which theoretically claim the right to self-determination but in practice subject the exercising of such a right to an individual’s economic power (U.S.A.).

It is especially in those legal systems which greatly emphasis the Constitution that the powers of civil freedom, personal law, and the principle of an individual’s self-determination have strongly asserted themselves. A comparative analysis of medical law shows that in these countries the duty of informing plays a fundamental role (United States and Canada), whilst in countries where the Constitution is not so centre-stage, or doesn’t exist at all (England), the situation is completely different (Diurni 2009, 95). 


Case law, even more than the lawmaker, is sensitive to change. Case law has followed the history of medicine very closely, oftentimes creating solutions in order to adapt to change. It started, in the 19th Century, with conceiving damage as a violation of physical integrity - thus setting the legal grounds for a physician’s requirement to provide information for prior consent - to reach, nowadays, the broader and all inclusive principle of personal integrity.

Civil liability has also changed: from 19th century liability-sanction, based on allocating fault on the author of the damage, to liability-indemnity of 20th century, based on risk and centred on the victim and on damage suffered. The 21st century is poised to be the one of  responsabilité-anticipation (Thibierge 2004, 581).


In Holland, during the nineties, responsabilité-anticipation was codified in various forms in Nieuw Burgerlijk Wetboek (Hartkamp 1993, 672 and 679). In other countries of continental Europe - France, Spain, Italy, Germany, Austria and Switzerland – responsabilité-anticipation came into being with the slow but inexorable search for legal solutions favouring patients. In this regard, attention has focused on failure to fulfil informational requirements: case law has inverted the onus of proof given the patient’s difficulty to provide evidence of non-information or on the basis of the evidence’s proximity to the physician rather than the patient. Over the last years these countries have witnessed a significant increase in the number of cases centred around lack of information, including cases where the physician is at fault. For example, in France [Cass. civ., 25.2.1997, Dalloz, 1997, IR, 81] and in Italy [Cass., 24.9.1997, n. 9374, Mass. Foro it, 1997] this situation started in 1997, when case law radically changed its orientation, establishing that the onus of proof is on the party that has a specific informational requirement to meet. More so, in France, failure to provide the information means that the physician becomes fully liable for the damage he/she may cause unless the physician is able to prove fulfilment of his/her requirement (Castelletta 2004, 71). The principle has been fixed at a legislative level too (Art. L 1111-2 Cod. santé publ.).


In continental Europe, therefore, informed consent is the centre of tort litigation in medical law. Conversely, in England, the duty of informing plays a somewhat marginal role: no information means no consent, and the consequence is the physician’s potential liability under tort of battery. Case law in England is very reluctant  to apply tort of battery in cases of a physicians’ responsibility [Hills v. Potter (1983) 3 All ER 716, 728; Chatterton v. Gerson (1981) QB 432, 443; Abbass v. Kenney (1995) 31 BMLR 157, 163; The Creuzfeldt-Jakob Disease Litigation (1995) 54 BMLR 1.]; damage claims moved against physicians for breach of duty are all actions of negligence [Grubb, 2004, 316; Pfizer Corporation v. Ministry of Health (1965) AC 512 (HL)]. In actions of negligence the onus of proof rests strictly with the claimant and, therefore, with the patient. Attempts to invert the onus of proof [McGhee v. National Coal Board (1973) 1 WLR 1] were strongly rebutted by the House of Lords [Wilsher v. Essex AHA (1986) 3 All ER 801]. However, case law in England has also had to make concessions when faced by stronger request for patient protection: in cases of medical liability the classical “but for test” was too rigid and led the House of Lords to introduce the criterion of  “material contribution to the injury” [Bomington Castings v. Warlow (1956) AC 613; Holtby v. Brigham & Cowan (Hill) Ltd (2000) 3 All ER 421 (CA)]. This new legal orientation was triggered by the Court’s will to infer fault from a few elements of fact in favour of the claimant. 

Until the 1950s case law in the United States had closely followed the one in England [Mohr v. Williams, 104 N.W., 12 (Minn. 1905); Pratt v. Davis, 79 N.E., 562 (Ill. App. 1906); Schoendorff v. Society of New York Hospital, 105 N.E., 92 (N.Y. 1914); Hall v. United States, 136 F.Supp., 187 and 193 (W.D.La.1955); Woods v. Pommerening, 271, P.2d, 705]. The 1960s witnessed consolidation of the principle of informed consent, as the physician’s diligent duty, breach of which led to liability for negligence [Salgo v. Leland Stanford Jr. Board of Trustees, 317 P.2d, 170 and 181 (Cal. App. 1957); Natanson v. Kline, 350, P.2d, 1093 (Kan. 1960); Mitchell v. Robinson, 334 S.W.2d, 11 (Mo. 1960)]. Under the new orientation, theorisation of the information obligation and search for criteria with which to judge diligence in fulfilling this obligation started. At first, the criterion was identified with compliance to the professional practice of the information provided by the physician in the case in question: this is the so-called professional standard. However, in the early 1970s  a number of courts [Canterbury v. Spence, 464 F.2d, 772 (D.C.Cir. 1972); Wilkinson v. Vesey, 295 A.2d, 676 (R.I. 1972); Cobbs v. Grant, 502 P.2d, 1 (Cal. 1972)] started to give more and more importance to a patient’s autonomous right to decide, shifting the barycentre of the assessment of the information diligence from the physician to the patient: the lay standard criterion came into being. However, its diffusion and adoption came to a sudden halt with the advent of what is globally known as medical malpractice crisis (Dewees/ Trebilcock/Coyte, 1991, 217): between the 1970s and 1980s medical liability litigations increased dramatically, and with it soared the amounts for damages and,  hence, the cost of insurance. Courts abandoned the  lay standard, even in its milder reasonable patient standard form, and in many countries the lawmaker was required to intervene to halt the crisis (Dobbs 2001, 631).

3. PROFESSIONAL STANDARD V. LAY STANDARD


The distinction between lay and professional standards is still a popular subject, and may be useful to look into in order to find effective rules to govern new medical law. It is however useful that the contents and limits of the same within the legal system that produced it be established before attempting any theoretical use. In particular, a definition of the two standards must take into consideration the American procedural system and especially the mechanism of interdependence between judge and jury in court decisions, where the former decides on matters of law and the latter decides on matters of fact.


According to the professional standard the physician must inform the patient of all matters that any other physician with the same experience, skills, specialisations would inform the patient of under similar circumstances. The effect on legal proceedings is that the content of the duty of informing is considered a matter of fact to be determined through a professional opinion (Stansfield 1979, 868), which may be provided by a physician from the same medical community or possessing the same specialisation. In the former case, more than in the latter case, it is easy to suppose that physicians who practice the same medical profession in the same environment be somewhat reluctant to make statements against fellow colleagues, whilst in the second case the fear is that of being discredited before the jury by the defendant’s lawyers. 


The lay standard is based on accentuating the patient’s right to self-determination within the physician-patient fiduciary relationship, which means that the physician must inform the patient so that the patient be put in a position to make a conscientious decision. On a procedural level this translates into an advantage for the claimant since the jury does not need an expert opinion to assess whether or not the physician fulfilled his duties or not: nobody can ascertain the physician’s diligence or negligence and award the case better than a group of citizens (Jaeckel 1975, 66; Stansfield 1979, 882). Clearly, the application of this standard takes power away from lawyers and decreases the physician’s position of advantage, bringing uncertainty to the outcome of the case. This exists in the American procedural system, not in the choice of the standard (Glatz 1998, 96).


Professional and lay standard criteria have been closely examined by continental European legal theory since the end of the 1980s.  The classificatory nature of civil law tradition has carried out a further subdivision within the two standards, breaking each one down into subjective or objective terms (Giesen 1988, 271). The outcome of this abstraction exercise is that the professional standard is subjective when, in the assessment of the information’s diligence, reference is made to the individual physician; it is objective when the reasonable physician standard is used as an example and the content is generally compared to medical practice or protocols; the patient-oriented standard shall make reference to suitable information for a  reasonable patient or for a specific individual patient. This progressive move (professional standard subjective–objective, lay standard objective-subjective), highlights the progressive increase in patient protection as the criteria based on professional know-how is weakened. 

4. THE RIGHT TO HEALTH V. THE RIGHT TO SELF-DETERMINATION


Working out a rule at a legislative or class level necessarily requires a choice be made between one of these four variables, which needs to be taken into account in the confrontation between authorities: lawmaker and laws,  medical associations and guidelines. The choice is a question of policy; it’s a choice between which interests to protect and has effects on how medicine is conceived.

Whatever the choice, there can be no doubt it will pursue the objective of ensuring the patient has suitable legal protection; however, the objective may focus on the patient’s health or on the patient’s will. A decision in favour of the professional standard reflects the Hippocratic traditional and paternalistic idea that the physician knows what is best for the patient and that therefore the criteria for assessing his work should be based on the physician’s professionalism. Conversely, preference for personal protection and an individual’s right to self determination is reflected in the choice of an assessment standard which meets the patient’s expectations. This last position has been expressed in three alternative models: the contractual one (Engelhardt jr. H. T. 1996), the shared decision one (Veatch 2003), and the therapeutic alliance one (Pellegrino/Thomasma 1993).

The alternative conceals the dilemma between the right to health and the right to self determination, or, in other words - to speak in practical terms – between force-feeding and euthanasia. The issue is one of fundamental importance and has a broad spectrum. It encompasses the difficult balance between autonomy and heteronomy, between participation and paternalism. It involves the entire system and is symptomatic of the medical evolution which we mentioned earlier. More so, it would appear that the medical evolution has made this decision no longer deferrable, to the extent that in legal systems where the lawmaker fails to clarify policy in the medical sector - simply providing rules without determining the principle or criteria it intends to apply, limiting itself to settle individual questions - runs the risk of being incoherent. 

The irresoluteness of lawmaking authorities triggers a system flaw which undermines the principle of legal certainty  and weakens the physician-patient relationship, the validity of which becomes somewhat independent of the normal will of cooperation between the parties.
5. THE GENETIC MEDICINE EXAMPLE


An example may help clarify the relation between medical evolution and the choice between a patient’s health and a patient’s autonomy. A good example is provided by genetic medicine. Over the last years diagnostic possibilities have overwhelmingly increased, without, however, a proportional increase in therapeutic answers, meaning that genetic medicine often lacks the classical symptom-diagnosis-therapy-recovery sequence. In the eyes of a civil law jurist the repercussions of this on the physician-patient relationship, on medical practice, and on the juridical remedies connected with breach of contract are enormous. It is also true that at times genetic tests fail to provide useful information or the results may only be indicative of predisposition to an illness (predictive test), the actual onset of which may depend on unpredictable and uncontrollable factors.
It is for these reasons that genetic medicine is at the forefront of a movement to modernise the physician-patient relationship setting, particularly in central Europe, with significant consequences on the concept of medicine. In fact, genetic medicine is the maximum expression of the principle of cooperation between physician and patient and, therefore, of so called modern “talking medicine” (Lypson M. L./Hauser J. M. 2002). This is proven by a worldwide procedure to access genetic tests, which European and international laws and practices have recognised to be of fundamental importance (Convention on Human Rights and Biomedicine of  4 April 1997 and the additional Protocol relating to genetic tests of 27 November 2007). Genetic counselling is considered a pre-test must, and post-test counselling is becoming indispensable too. From this perspective we may talk about a counselling-test-counselling procedure. 
Under this point of view it would appear that counselling is at the centre of the physician-patient relationship for genetic medicine. In time, law has also come to believe that genetic counselling should play the main role. The most fitting solution, legally adopted by Austria, Switzerland, Spain, Portugal, Norway and Germany, would appear to be that of making genetic tests subject to genetic counselling.
5.1.GERMAN AND SWISS STATUTES ON GENETIC COUNSELLING

The contents of legislative solutions are however different and conceal different policies. Let’s look at two legal systems that are somewhat associated by tradition and language: Germany and Switzerland.
Under the statute on genetic testing of 2004, which came into force in 2007 (Bundesgesetz über genetische Untersuchungen beim Menschen (GUMG), the Swiss lawmaker established that pre-birth and pre-symptomatic genetic tests and genetic tests for family planning must be preceded and followed by documented genetic counselling (art. 14 GUMG). Mandatory genetic counselling is counterbalanced by the law’s express recognition of a person’s right not to be informed of the result of the test (art. 6 GUMG). The strict nature of the Swiss lawmaker’s decision suggests a belief that only providing for preventive genetic counselling as a requirement for genetic testing makes proper and full information to the patient possible, putting the latter in a condition to be aware of his/her right not to be informed of the tests’ results and to conscientiously exercise such a right.
German law on genetic diagnosis, Gendiagnostikgesetz (GenDG), has only recently been finalised (February 2010), with the lawmaker opting for a somewhat less strict procedure. The German lawmaker has differentiated between diagnostic genetic testing and predictive genetic testing. Pre and post genetic counselling is only prescribed for predictive genetic testing, with the patient having a right to expressly renounce to such counselling.
In summary, under the Swiss lawmaker’s decision of making pre and post genetic test counselling mandatory, the state authoritatively undertakes to protect the patient’s health. Under German law, which leaves it to the patient to decide on whether or not receive counselling, particular consideration is given to the individual’s right to self-determination. Under the German system, not only does the patient decide whether or not to undergo genetic testing and be informed or not of the results, but also on whether or not to receive counselling.    
5.2. GENETIC COUNSELLING IN THE STATUTES

Under both Swiss and German law, testing is subject to an adequate explanation of test contents, achievable objectives, methodology, and related risks. What is unclear is whether such content represents the information or the counselling.
Under German law the two concepts are separated with specific provisions for each   (§ 9 GenDG information, Aufklärung; § 10 GenDG genetic counselling, genetische Beratung). However, the legal distinction does not solve the dilemma: when reading the two provisions of law we infer that both relate to genetic testing; only that in the first case the content is explained on a point-by-point basis, whilst in the second case it is described in summary so as to also include the information. In any way, the law provides that the contents of each be documented (§ 9.3 and § 10. 4 GenDG).

Swiss law also does not help to distinguish the two concepts: on the one hand it establishes that the consent must follow sufficient information (art. 5 GUMG); on the other hand, in relation to genetic counselling in general, it lists a number of points that the patient needs to be informed of (art. 14. 3 GUMG), which more or less correspond to those that the German lawmaker had included in the Aufklärung.

Evidence of the quick evolution of the two concepts is provided by the first European law on the subject-matter, the Austria’s Gentechnikgesetz (GTG) of 1994, which appears to make no significant distinction between the two concepts (§ 69. 1 and 3 GTG).

5.3. GENETIC COUNSELLING IN PRACTICE

Lack of a standardised legal definition of information and counselling means that we need to turn our attention to practice. Information forms, statistically (Kommission Qualitätssicherung Genetische Beratung 2006) distributed or sent to interested parties before the genetic counselling appointment and generally downloadable via internet, provide information on genetic counselling creating a form of interdependence between the two phases: the Aufklärung phase is needed to give a general explanation on the nature, content and purposes of genetic testing, whilst the counselling that follows specifically informs the patient about genetic tests. In short, the forms are a type of Beratungsaufklärung (Deutsche Gesellschaft für Humangenetik (GfH)/Berufsverband Deutscher Humangenentiker (BVDH) 2007), in which genetic counselling is defined as a communication process by which the patient who (potentially) is at risk of a genetic illness is informed about all aspects of genetic tests. 
That said, in German the two terms Beratung and Aufklärung are used somewhat interchangeably in medical language, often to specify an aspect of the other term, with the inevitable outcome of creating a terminological confusion (Deutsch/Spickhoff 2008, 175). It is unclear whether these are two historically different terms used to express the same concept or whether they are two distinct and autonomous forms of communication with the patient; the option gives rise to different consequences on a juridical level: in the first case we would have only one obligation, whilst in the second case the physician would have two distinct obligations. 
So then, is counselling duty the duty of informing? Is the consent which follows counselling the standard informed consent or is it something different?

6.  INFORMATION V. COUNSELLING

A thorough analysis of the theoretical (rectius, legislative) and practical application of the terms information and counselling would suggest a certain similarity in the contents of the two concepts, as well as certain significant differences, essentially relating to characteristics, context and purpose: information would appear to relate to an “ordinary” situation and be of a somewhat more of an approximate, general and objective nature: counselling would appear indispensable for situations that are uncertain and appears to be characterised by greater accuracy, details and a particular sensitiveness for the state of the patient. Counselling includes information, but reaches beyond, to a broader and more personal communication setting (Hart, 2003, 62). Information has scientific content, counselling is modelled around the individual patient. Information relates to medical protocols identifying a particular responsibility related to the treatment; counselling is based on the interrelation between the physician and the patient and responsibility arises with the breach of legal rather than technical rules.
6.1. REASONS FOR THE MOVE FROM INFORMATION TO COUNSELLING

The exercise here is one of trying to understand the reasons for the move from information to counselling. I believe there are two reasons: one related to the dynamics of medical liability, and another one related to scientific progress. 
The historical process has already been described and we have also addressed the American crisis and the recent and ongoing increase in medical law litigations in central Europe. Case law – as we have seen – has been increasingly protective of patients, favouring patients by inverting the onus of proof, focusing attention on failure to fulfil the duty of informing, which often actually prevails over medical errors as the cause of medical liability (Santosuosso, 1996; Kuhn 1999; Höftberger 2000; Dreifuss-Netter 2002; Spickhoff 2007; Scalisi 2007; Vázquez Barros 2009, 119). 
Legal systems have generated antidotes to these excesses more or less spontaneously. In the U.S. legal system the adoption of the professional standard over the lay standard has prevailed, and in certain U.S. states the lawmaker has actually intervened with acts specifically designed to limit excessive litigation  (Code of Alabama, Title 6: Civil Practice, Sec. 6-5-540; The Alabama Medical Liability Act of 1987, No. 87-189, 261, §1). In Europe, starting with France and Germany, a defensive practice has prevailed, centred on the introduction of complex risk management procedures and strict protocols, so that information provided to patients is very accurate, many forms and detailed information leaflets are handed over, and certain treatment [such as aesthetic treatment CA Paris, 16.6.1995, in Dalloz, 1995, IR, 194; Cass. civ., 14.1.1992, n. 90-10.870, Bull. civ., I, n. 16; Deutsch/Geiger 1982, 1095] actually includes a contract accurately describing every step of the operation, minimum expected results, possible risks etc. 
An alternative to these antidotes appears to be precisely that of turning to the concept of counselling and the preference which political programmes give to a patient’s right to self-determination rather than health. In high-risk medical operation cases, uncertain and poorly known situations, particularly difficult or delicate situations, or experimental testing cases, counselling is very important since it is capable of framing the risk that comes with such circumstances within the legal dynamics of the physician-patient relationship: the physician becomes the simple executor  and the patient is the one who takes the decision. The consequence of this is that the risk of the therapy is borne by the patient whilst the physician bears the risk of diagnostic error and non-fulfilment of the patient’s will.  

6.2. CONCLUSION

The advent of counselling in medical practice is fairly recent and has coincided with the diffusion of new medical practices which involve delicate aspects of human life and end-of-life: in addition to genetic tests, my thoughts go to medically assisted reproduction, organ transplants, and pharmacological and surgical experimentation on seriously ill or terminally ill patients. In fact, based on our observation, it emerges that in routine medical situations the physician limits himself/herself to providing information. In these cases variables are fixed by statistical criteria and information can be technical and precise. Conversely, for situations that are new, uncertain and complex under a medical and/or personal point of view, physicians prefer counselling. In these cases not all variables are controllable, there is more uncertainty and therefore a greater risk margin.
The distinction between information and counselling falls within the framework of modernising the physician-patient setting and so called “talking medicine”, as addressed earlier herein. Within this framework, we are able to better identify the legal value of the two terms: on the one hand information refers to the communication of medical data in order to fulfil an obligation and is the basis for a valid consent. It would thus appear reasonable that the standard to be adopted for the duty of informing be the professional standard. Counselling, on the other hand, applies to all elements – medical, social, ethical and psychological – the patient needs to be able to make a conscientious and responsible decision where several options exist. In this case it is more reasonable that the lay standard be applied. 
In conclusion, we believe we may state that the difference between information and counselling is that information is aimed at consent whereas counselling is aimed at taking a decision. The distinction conceals the conflict between two different medical concepts; it’s not only a question of terminology, but rather the point where traditional medicine of information meets the future medicine of counselling, where a patient’s health and wellbeing meets the patient’s will, where the right to health meets the right to self-determination, and where the paternalistic approach meets the cooperative one.
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